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ABSTRACT

Extralegal factors such as gender, ethnic beckground,
economic status, and education, have been the basis for

criminal justice research for decades.

This study was conducted in Riverside, California, a medium
sized urban city located in southern California, which

previously consisted of farming communities.

The project tracked a 243 person random sample taken from
the 698 individualsbbooked into Riverside County Jail
during the three month perioa extending from April 1, 1992
through June 30, 1992,‘for DUI and/or a combinationvof DUI
and other charges. The sample was followed from June 30,
1992 through June 30, 1993. These bookings conteined
persons booked for felohy ahd/or misdemeanor charges for
DﬁI‘of aloohol and/or drugs. The statistics‘reflect,'
however, that most.Of the sample ofithose oefsons booked
for DUi were mainly for alcohoi, as those persons booked

for drugs were charged under Health and Safety Code drug
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| chargés,‘ﬁot Vehicle Cdde;charges,of DUI.

Although fhié‘studYVWas brigihally conduCtédﬁwith,théi
hypofhesis‘that"race was a determiﬁing faétbr:aé{to thér
individual’dégree'of‘legal sophiStiéatioﬁvandwthat'le#elfs_i
effect upon the level éf senténce sévérity) it-béééme
,‘evidént that sbmething mofe épecific waé:affedting‘the>
sample's‘pobulatién;-ﬁpénfufther'reseafch; the éub—
category of.languégeﬁwas eva;uétéd gna gdré.spéCificv
fesulfs'weré obﬁained. The stﬁdy;éhoWéd-fhat iﬁ‘addition to
race, language was avprédoﬁinaﬁt facth'ihvSentence |

i seferity. The degfée of legél éophi$tication,appéared ﬁo
increase for persons who used Engliéh as their Primary
Laﬁguagé (the»EPL group);'Reseafch showed thaflwhite,
English-speéking peréohé received a-highérperceﬁtage of
‘iesser sentencési Aé an'egampie,vthis'reseérch_showed‘that
among.individuals»withthé samé bibod élCOhol level, whité'
persons in the EPL'group reéeived the largest'peréentagé of "
lesser séntéﬁées;vblack persons oftheEPL:group received
~the second largesf pércéntage;,and‘Hiépéﬁic and othér.

- persons with English as a-secoﬂdary language (ESL) received .

iv



contained non-English speaking persons (mainly Hispanic

" sentences.

| system, such as the right to court appointed counsel. Th

 individuals in the ESL group may have been influenced by




their cultures and thus pled guilty at arraigmment in

~larger percentages than EPL individuals. The final outcome

;'féfleCEéd that extralegal1factors*did‘play?a@rolefihx@f“fﬁ’ffif“'

~jsentence_seVéritYQfdr individualé bqokéd and Chargéd'Withf"

kDUI,fHowevér, the,résults3wefeimofe‘refléctive of ethni@zj;jﬂv

f'badkéICﬁndrahdilanguégefréther thanftheVinitial,Vafiab1e §f‘.;  

_raceﬂalone}‘
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Chapter One

Problem Statement

Introduction

States are mandated to protect citizens' legal and
constitutional rights. These rights inciude, among other
things, the right to trial by a jury of one’s peers, thé
right to legal representation, and the right to remain
silent. In the last forty years, methods by which states
protect individuals' constitutional rights have,beeﬁ
improved to more adequately inform citizens of their legal
choices and responsibilities. Specifically, the legal
battle of Miranda vs. Arizona, 384,U.S. 436,86
S.Ct.1602(1966), precipitated the QMiranda Warning” in 1966
requiring authorities to inform individuals of their legal
rights prior to any specifié questioning:as to their
involvement in a specifically alleged crime. In addition,
the Miranda Warning responded‘to the need for éitiZens to
understand their rights to legal counsel, their right to
remain silent during questioning, and finally; the

1



| the recognition of the need £o

. regardless of race,

consequenc

nherent- in the execution of the Miranda Warning is

“alaitisens,

etlhhl.c.‘l__t"

. socio-economic status to understand their legal and =~

' constitutional rights. Yet, conflicts may arise, because

© the judicial system strives to uphold citizens’

- constitutionally protected rights while at the same time

© striving to expedite the legal process by timely adjudica-

| tion of the cases. To fulfill both the demand for justice

 @¢;and‘judiéialgéxpediéﬁcy;fményfs;atésfhavéjeéﬁablishédgéndﬂ.U

; implemeﬁféd thé§pg§Eé§é:§£f§§i¢ag5§rgaiqin§”{,bg_“éharge_-
| elinination of plea bargaining with emphasis on the theory

| first-time offenders did seem to be affected the most by




the elimination of the plea bargaining process; however, '
'SaféguardéYWéiefbéﬁéidéféd,du ihéf?hé‘fpfmﬁiaﬁion"ofa~f{)f7’

~ sentencing measures (Rubinstein and White, 1979).

;cheifCanéptSﬁdeh7éé:pleé bargaihing;to;ailéééerjin;f’*~7

:f-cludedvéffénéé‘havé”béen_évaluatéd iﬁ,stateS §u¢h1ééfKaﬂséé fJ".

~ (Nitcher, 1984). Kansas evaluated the concept that

. “reckless driving” was a “lesser included offense” to

“driving under the influence”. After extensive research,

. Kansas courts determined that plea bargaining of driving -
' legally possible, because the elements of reckless driving |
were ot contained in driving under the influence cases.

- That is, reckless driving was not seen as a “lesser -

"inclﬁdédfdffensé@::Fhisﬁis,nb£ thé~éésefih7Célifornia,y .
e Califbrnia”cburtsfandﬂproseéﬁtor$ coﬁtinﬁe‘to u5é £h¢"

 v,pracﬁic¢_of pléégbargaihingﬁﬁfhis proqeés allows for

Vfihdijidualé'Béihg”éharged Withftﬁé"?ialétionfoﬁ DUI-  ,g  _f*f:”f

- (driving under the influence) to receive a less severe =

'~éeﬁtéﬁéé;byf§xpléé*;o“a‘leéééf'chérge.?dalifOrnia hasabeeﬁ”fVH”"

in the'fo;efféﬁt of enaétméﬁt_Qf”éicbholerelafed 6ffénsé“;*.* 

' vehicle code sections. This ultimately has allowed
~ individuals to plead guilty to a less severe charge for a



" violation of driving under

 the debate over whether or not “alcohol related reckless”

- ‘was-a lesser included offensé

and eliminated

his process would

}ﬁhgenlyzbe:availahleftdvthdse¢pers®ns whoghaddsemefdegteefdfﬁﬁfw:”T‘H“

'"@flegal sophlstlcatlon, epresentatidn)ibrjanWledgedbﬁﬂft

| the-COdesg,ThisffeSea¥Ch:evalﬁé#édﬁthefefféCtsfdf'exrg:uﬂ

 tralegal factors on persons charged with DUI and their

tinal adjudicated chargs and subsequent sentence severity, |

' Did these extralegal factefsfaffeCt5theffinal*eutcome?f;f”'h

‘wf;Backgreund Analxsisﬁ~
The 1n1t1al purpose of thlS studyuwas to evaluate the
dposs1b111ty that m1nor1ty status of the defendant would

xl‘affect flnal sentence severlty upon adjudlcatlon,,fd

j?‘ pre01p1tated by lack of legal sophlstlcatidn and/or
uawareness¢of_legal;ch01Ces Subsequently, data were

‘évaluated,tefdétefmlne;if eXtralegalffaetOrshjln“

~ conjunction with ethnicity, would affect sentence severity

"f'upon»final_adjudicatiendeoncluSiohs;obtainedﬁfrom thefdatahf
.'5were;subsequentlyfinventeriedvantodethnicitYlas well as
:ijrace,\Did the individuals’ laekfthlegalfsophisticatiOn

'lead;to‘a_decreasedfawafenessfdfEtheir;legal{eheices?,fu




Studies show that persons who are charged with the
offensé’of driving under the influence of alcohol aﬁd/or
drugs (DUI) may receive an alternatively less‘éevere
punishment (sentence) upon a plea of guilty or nolo
contendere (no contest) or conviction to an alcohol-related
éffense. The severity of punishment is a result of the
final adjudicated charge, and may bé somewhat indicative of
‘the discretion of the judiciary in advising individualsvof
their choices at arraignment, in conjunction with the level
of legal sophistication. An individual's prior court record
could be a’result of the iﬁdividual's level of legal
sophistication. In addition, the individual's ability to
reﬁain private counsel, in essence a reflection of degree
of socio-economic status, would also:allow.for a higher
degree of legal sophistiéation,‘though the individual has
obtained‘it through an outside source.

Legal sophisﬁicatidn may be evidenced in the methods
by which the individual defendant exeréises his legal and
constitutiénal rights. Persons pleading guilty as charged
at arréighment traditionally receive the most severe
punishments. Entering a guilty plea precludes the receipt
of a lesser punishmént as provided by.law for the violation

5



to which he Has admitted guilt.kEvén éfter the initial not
guilty plea(vthe punishmént-may not‘be,reauced uﬁlesé the
final punishment is an outcbme of a reduction of.the

- originalbcharge.

In some states such as Kansas énd Alaéka, tﬁe_process‘
- by which DUI cases are adjudicated is somewhat different
because eifher the plea bargaining process isrnot available
.fof those who wish to adjudicate their cases at first
arraignment or the States do not believe’that alcdhoi
related feckless driving (hereafter ARR) is an incidentally
related offense to"DUI. California allows for the plea
bargain process but, like Kansas, does not believe that ARR‘
violations are incidentally related (hefeafter IRO) to
reckless driving. To allow for é plea bargain to the 1essér
charge of ARR,»California enacted specific code sections of
the vehicle cOde‘(VC 23103 series) with lesser sentencing
penalties allowed underivczéle.S. This proéess thus allows
for a plea or conviction to a;lesser,chaige. All
defendants are guaranteed thé same constitufional rights.
However, defendants need to understand,fully these rights
and their ability, at least in California, to receive a
lesser sentence by the poséibility of the‘plea bargain

6



- process to ARR (VC23103/VC23103.

. guilty .p»,llé-a*;a,ti f '»a'rj&afiénm’ené (Ca’iéfa» ~and :*Fér‘iﬁswcs.r"t'h 1982)

5 paddition, the defendant must understand that the
'*\proséqution‘muSt.prove;the‘defendantrs'guilta"beyond{afﬁgf"””’“'”
J“ureasonable doubt" (Calafa & Farnsworth 1982)V;'Acc¢rdiﬁg”,{?

B to Callfornla Jury Instructlons Crlmlnal (1988) ef;fj,jf*a"

v:reasonablefdoubt_burden~is:asjfollows}u

A defendant 1n a crlmlnal actlon 1supresumed
nfgto be 1nnocent untll the. contrary is- proved
- and in case of a reasonable doubt whether'

~[his] [her] gullt is satisfactorily shown,

‘__[he] [she] ‘is: entltled to a verdict of. not
ftguilty Thls presumptlon places upon the
v.hPeople the burden of prov1ng [hlm] [herl‘

'fgu;ltyrbeyond.a:reasonable doubt,’j_ﬂ'”l'

Reasonablefdoubt‘isfdefinedgas"fOllows:i?y,i5

t,gjit“iS’not a“mere'possible'doubt because eyerythfng:

' ”irelatlng to- human affalrs, and dependlng on moral = o
'_yev1dence,‘1s open to some possible- or ‘imaginary doubt)f o

It is that state of the case which, after the entire

”;ffcomparlson and cons1deratlon of all the ev1dence,.y%y,‘,>‘ﬂv
’,Tleaves the" mlnds of the jurors in that condltlon thatfff; ‘

‘jthey cannot say they feel an“abldlng conv1ctlon,‘to a 5;~f*

,f#moral certalnty,‘of the tru'h‘of the charge o

wﬁfThus "weak spots" in the complalnt as. welﬁf

”“bitéstimonYSmayf_llow;for.axlegal_alterﬁatiVe{Whieh:may+ﬁ i

'ﬂ”"f create an opportunlty to plead to a lesser charge

(Rublnsteln & Whlte 1979 and Sudnow 1964) '_This_postylif”




arraignment'procedure would never‘be a¢¢omp1ished if the
defendant‘pleads,guilty at'arraignmént.

For persons chargéd withia'violation bf'driving under
the'influence, the ?ariablevof "representation" is anothér
factor commingled within the adjudication process.
‘Représentation ﬁSually dirécts itself to court appointed.
'dounsei, bﬁt may aléo Ee_directedto‘brivately‘tetained
counsel. If.the defendant éppears béfdfe the éourt "in
propria pérsonaﬁ (Words éﬁa Ehfééés, 1992) he iévconsiaéred
asvécting as his own counsel. ‘By definition,this term
simply states: |

Statute providing that piéinﬁiffs shall have

liberty of prosecuting and that defendants shall

have liberty of defending ‘in their proper

persons’, patently is derived from Latin ‘in

propria persona’ and means in their‘own persons.

In addition, this‘meéhs that he is aware of all‘
constitutional rights‘available to him and the measures by
which hé céh receivé thé’best.outcome thaﬁ hefcaﬁ for _
‘himself. Contingent on the indi&idual's degree of legal
sophisticafion.this assumptidn may bé.incbrreét.Subse;
quently defendants Who'may not understand fully their;right
to proféssional legal counsel;‘right t§,a jury, right to
cross-examine all pafties.Who woﬁld téstify againsﬁ them;

8



and their Fifth Améhdmeﬁt right againét éélf incriminatioﬁ,-
can péssibly éacrificebthéir;ébilityhtg_obtain a 1esser
»sentenée thréugh sélf fépreéeﬁﬁation.

According to Céiafa énd‘Farnswo?fh‘(l982), "the
presumption of innqcence;-although ﬁoﬁ arﬁiculated in‘the
'ConStitution, has been deemed a basic cémponent Qf fair
trial under our criminal_justice;Syétem".'-MaﬁYIStates
process their misdemeandf and}feIOnyvoffenses'by'different
measures. Différent states, becausebe the differénces in
codified laws, allow for a slidiﬁg scale from‘harsh to
lenient punishments ($entences). In addition; some states
such as California, étill maintaiﬁ some form of plea
bargaining, and may allow for‘lesser éentences‘by the mere
fact that the defendant may plead‘to a lesser Charge. Other
researéhérs such as Kinganrth et al.(1989),vhavé recently
conducted reseéréh in thé analysis of the effects of
extralegal factofs and their subséquent‘impacp“on'sentence
B severity. AlthoughKingsnorth’et:al.(1§8§); cbnducted
numerous studies, his diréction wéé mainiy focused tqwards“
the area of Caiifornia law and the effectswﬁhésefchanges in
the laws would’have.in the finai»édjudication prdcess.
Kingsnorth's stﬁdies evaluated thé-increase/decrease>of_

‘9



sentence severity (Kingsndrth,et al., 1989)‘and specific
deterrénce (Kingsnorth et al., 1993).

The Riverside study addresses some of Kingsnorth's
concerns, while at the same time évaluating further the
impact of extralegal factors such as race, ethnicity, and

counsel, in determining the final severity.

The Riverside County Experiment

The Riverside'stddy evaluatad the effects that
extralegal factors such asllanguage, ethnicity, and legal
sophistication as determined by prior court contact, had on
the adjudicated charge and subsequent degree of pdnishment.
Data were subsequently analyzed by>the variables of blood
alcohol levels, type of céuﬁaél, and‘piea at arraignment.
These variables were addreésed iﬁ a raﬁdom sample'qf those
perséns arrested and booked for driving under the influence
of alcohol, as well as dfiving with a blood alcohol
concentration of .08 percent or greater. These cases were
followed from the initial contact at timé of bqoking
through arraignment, pleas of guilty or not guilty, trial
readiness conference, post arraignment guilty plea, jury
trialf aﬁd subsequent adjudication whethef it be from

10



conviction‘by jury or éhange of pleavprior to.éohviétibn;
" The possibiliﬁyvof,plea bargaihing,as it;ﬁay:affect thé
senteﬁce severity (puniéhméht)_waé eValuaféd. Questions
addressed in #hé étudy weré*és foilows:

‘.Do the individuéls pleadihg‘guilty as chafged at
arraignment receive'avharshervdegree of punishment
than those pefsons exercising their right to plead
not.guilty?

® Does the variable of repreSentation; when combined
with defendant's legal sdphistication, allow for a
lesser punishment by meéns of a plea bérgain to an
alcohol relatedyreckless]driving charge?

o Does the defendant's legal sdphistication, as
shown by prior court contact/convicfions, affect
his/her decision to plead guilty versus not guilty

at arraignment?

11



Chapter Two

Litérg;gré'Search .

The'ihitial basis for the iiterature»séérch Waé an
‘evalﬁatioﬁ‘of legaliy fiied charges of‘drivingqunder the
iﬁfluence, the pfocesé of pléa'bargainiﬁé, charge |
reduction, and the ppéééﬁéé’df deterﬁiﬁént'séntencing'as it
affects final sentence‘sevefiﬁy;_ An additionai underlying
factor is inc?eased judicial expediency,without elimination
,of'legal fairness»for allvindividuals seekiﬁgvfinal
adjudiqation no matter WHét'theif primary lénguage,
ethniqity, or race.

_‘Initial literatﬁre analysis included the evaluation of
the pleé bargain prOéesé. This analyéis elicited a vast
number of artic1es‘to be reviewed. When stréamiining the
literature, only.thésé soUrces sighifiéant to.this research
were:speéifiéally‘mentioned. Articlés by Church (1979),
Fréed (1990», and_Champioﬁ,(1989),,althOUgh not quotéd,
were valuablé in'allowing‘the researcher to obtain
diversified knowledge of the plea’bargain process. In
addition, articles by Mather (1979) and_Mcﬁonald (1979)

12



allowed'for a-histofiéal review df the plea bargain
précess. To complete évbackgfound review of seﬁtencing in
California) the Unifpfm Détefminate Seﬁteﬁcing Act Qf'
California (maﬁual),léfepafed and published-by‘the
Califqrnia District Attorneys Aéséciation,,was feviewed
prior to cémpléting.daﬁa ana1YSié. |

vIn‘Caliernié, the presenée-bf the plea bargain
iprocess allbws for a iésser degrée.bf punishment through:
- the use of guilty or nolQ conténdere to a lesser offense
- than initially charged. Thé iitérature reviewed
acknéwledged a variet? of»confiictiﬁg methods by which
driving under thé influencé charges are adjudicated. Some -
studiés, such as those conducted by Kinjsnorth et
al.(l989),»eva1ua£ed "the role of legal and extralegal
variabies" as refleCted in legislative.réform‘in
California. In addition, Kingsnéfth et al. (1993),
continued their aﬁalysis of DUI violatbrs‘and the effects
the changes in the'laW»hadvonHrecidiVism in specific areas
of Californié's admin per se . Studies conducted in Alaska,
Texas, and Kaﬁsas, comparéa the process of charge}reduction
and plea bargéining asvreflected in the final oﬁtcome‘of
adjudication of charges such as driving under ﬁhe influence .

13



(Rubinstein & Whité)l97§%i¢é;léﬂ;i§79}fNitchér;19é4XL Théée ‘
vstudiés»fﬁrthér.éQaluat;d‘ﬁhedpQSSib;e‘discfépandy“inipleé
bérgaining; double jepparaf? and cﬁafgeuredu¢tion, vThus,

' personsvchérged with‘DﬁI vioiatiéﬁsHééeﬁéd'to haveifewer
bptions in negotiating”a reduced;punishéent/sentence.‘
However, some states such as-Alaska,‘were'forced to change‘
their‘strategy'for the.initial,appréval prdcess,by which
- the district attorney's officezeither"approveslor denies
the ini;ial complaint (Rubinsteinv&'White,197§); In.theSe
’iﬁstances the charge to be filed is reduced‘at‘initial
>filing_instead'bf béing reducedlto a lesser chargé at a
later juncture; As stated in ‘the Alaska study,(Rubinstein &
‘White, 1979) there is no inceﬁtive-for the middle ciasé
defendant to seek private counsel beéause they are above
the incomevlimit for»coﬁrt—appdinted counsel and often do
not earn enough to pay for private répresentation. Private
attorneys say they are concérnedbeqause they are not able‘
to seek or obtain a reduced charge beéausé of the absence
of the plea bargain process. Subsequently, ﬁhe defendant
cannot pay What would bé charged; and they advise the

- defendant that un1ess the case has a triable issue, he
should plead guilty as charged at arraignment without
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counsel and acceptiséntoncef‘ This.is different«in states
’ such as’Califorﬁia, where thereois the possibility of‘plea
bargaining to the lesser sentence for ARR. In California a
| plea to ARR is codified by vehiclévcode‘seotiohs
23163/23103.5. California laW doos not treat ARR as an
incidentally related offense to drivihg‘under‘the influencé’
as analyzed by Kanéas. Studies in Kansés address the issue
of double jeopardy (Nitcher, 1984) .

The process by which.individual states process their
felony and misdemeanor‘cases, including‘those for DUI, can
ultimately affect the severity of punishment persons
receive if Convicted for DUI or initial guilty plea to this
violation. Specific,factors noted are whether states allow
for a plea to the‘redoced charge of ARR as well as whether
they consider reckless driving a leoser includedvoffense of
DUI. Célifornia‘does not consider ARR a lesser includéd
offense of DUI, bgt'does allow a plea bargain.to specially
enacted vehicle code sections (23103/23103.5) to cover this
| violation.

Statés such as Kansas (Nitchef,1984) deteimined that
alcohol is not an eloment present in reckless driving.
_Furthermoro,’according to'Nitcherl(1§84), the requirement
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' of:shOwing“"ﬁhé“éar(waé»driVen in a~Willfﬁ1,br'ﬁéntdnvfﬁf"‘

| disregard for the safety of others’ mist be accomplished to

| find a defendant guilty of reckless driving. In direct -
v’¢Oﬁfiicf'iéfthéfréqﬁi?eﬁént‘éffdfiQiﬁéfﬁﬁéé£5thgf;ﬁfiﬁeﬁce{;’
wnich is proof that the defendsnt "drove or operated the |

venicle in an intoxicated condition”. The. ?’1én@e};£: of

 "drunkenness" is not required -.only “under the influence”. -

 This intoxicated condition would impair the driver's .

2":abiiity to7drive éafely;‘n6t thaché:6ffshe;d£QVe3“

 recklessly (Nitcher,1984). According to Nitcher(1984), the =

Kansas Superior Court determined that the elements of driv-

ing under the influence were different in that "the manner =

a of d#iviﬁg%isfﬁgtiﬁ?brpéht"{ibﬁl§ thétfﬁﬁe“éﬁéuﬁt fof
.élcqholféoﬁSﬁmé&“ienderga£he‘déféﬁdéﬁt:ﬁndef th§?iﬁflg§h§¢ ;'
s defined by code for purposes of driving a motor vehicle.
This 1egéi §i§ét§p§ﬁ¢yhé$ c£éa£é$ ai£féf;ﬁé>ji§wg_o;ff)f?f;
,_doﬁbié ﬁ§¢§é¥dYAm%$@Qé1iiéé,piéé?Béfééiniﬁgjiﬁ §the;jé#atésj*

' in addition to Kansas.

Nitchér‘(1984f} CénterSf¢ngthé‘isSﬁé of1whether;réck1é§é  f4 
driving is an element of driving under the influence and =




;sinqluded"in'the;évalugticnbsf?féakiéss dfiviﬁgrffThus;xiﬁft”"

"Q,Kansas;;accordfng;tofNitCher (1984) persons charged w1th a -
. %iolation“Of drinngfunderfthe;influenCe:of‘alcthI“mayfnot if*”

- plea bargain to an alcohol-related reckless driving offense

':as a lesserlincludedioffensefof'driVinghundertthéﬁ” -

© influence. This decision was based on the basic legal ~

. definition of a lesser included offense. By definition, a

‘lesser includéd~offen3efisfasgfollows:ﬂqff“

“1Offense is a “lesser 1nc1uded offense",lf“’ o o
__frelements of lesser offense are. 1dentlcal to and e
hf}are capable of belng wholly subsumed within .~

"1elements of" greater offense and factual predlcate
}5?for ‘lesser included offense is part of factual
',3pred1cate requlred to establlsh greater offense

(Words and Phrases, 1992) I

‘:vIn understandlng the entlre process by Wthh a defendant

. may plead t@.ea} les.,seru C_h’a_r.ge , rather than the "infl‘t-lal.- .

'-iéharge;‘éﬁéwéhbuladalssyﬁndéféEAnd;whatvis1ﬁeaﬁ£;byfﬂleséeffﬁi}

'uoffense’ _éfinition,_a lesser charge is as follows

A “les : foffense" is one composed oF some, but PR

“]@not all of the’ elements of the greater offense,,pffﬂj'”'*

“and’ Wthh does ‘not have any element not included -

“in greater offense so that 1t is 1mposs1ble toA:"' B

:ﬂcommlt greater offense w1thout necessarlly e

S m»commlttlng lesser offense (Words and Phrases,g“{,
‘~'1:1992) ' AT - g

It should beifot‘dithWever,Ethat:ghefstudyfdoessndtQF"f"

-fvaddress:thejpossiﬁifity;éfgleg 31étiﬁg¢a”new~¢ode.sectiaﬂ;




such‘as California,-fdr'althol—related reckless driving
_voffenses té Which a plea bargain may be accepted; In Kansas
(Nitéher,l984),'theré may not be a plea‘baigain to ARR
offeﬁée asvaiiesser included offense of DﬁI. In Califorﬁia,
however, individuals booked for DUI may obtain a lesser
‘sentence by_the eﬁaétmént of ARR‘cdde sectipné and the plea
‘bargain procesé. | |

There'wére a variety of legal énd résearch sources for
California, Aiaska, Kansas aﬁd Teﬁas) which reflected the
controveréy surrounding the continued use of plea
bargaining for ail tYpes_of offenses (Caiafa &
Farnsworth, 1982; RUbinstein &.White;l979;'Nitcher,1984),i
The»piea bargaiﬁing processfhas éoﬁﬁinually béen_revised'
and subéequently eliminated in some states. When addressing
procedureé fof adjudicatign ovaUi’violaﬁors, the piea
bargain process is alwayé in théiforefroht, Iﬁ addition,
discriminatidnvbetWeén,defendanté”as reflectéd invthe
sentence upon a DUi conviction vefsus'é'iesser éharge of
ARR must be analyzed to the dégree of conceived benefit |
for those defendants exercising their rightvtovcounsel.
Represeﬁtatidn, whether it be court appéintéd counsel or
privately retained counsel, may or may not be as iﬁportant
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in states where plea bargaining hés been;éliminated 
(Rubinstein &'White, 1979) .

The areas of individuai rigth aé related to.the‘
‘“process.of legalﬂadjudicétipﬁ versus jﬁdiéiél.eXpediency'.v
are many times thedrized és-béing in Cpnflict. Thé pfoceSS
‘of plea bargaining, és:applied,;ﬁéy}lend-itself’;o;this
conflict. of equal imbortaﬁcévis.tﬁé}defendantfs §bility,.,
“to understand the le931 proce§sthr§#gh which his éhérgé iéJ
adjudicatedf .Th§ judicia£y’underétands thellegal brocess,
but may be haﬁpered by én-additiéhal, o?efpowering secon-
dary cdncern désCribed as "judiqial,expediency"ﬂ'This
sécondéry concern is no#'reaaily kndwn‘or understbod;by the
ihdividualqdeféndanﬁ'whd-ié ﬁnderstéhdably concerned
'specifically with hié/hef oWn set‘of pe?sgnéi éircum—'
TStances, Howe&erf the‘adjudicéﬁion of.the individualvcése]f
althOugh unbeknOWnst to thérdefendéﬂﬁ, may‘be affeétéd’byi:
~the desiﬁevto increéée judicial‘expédieﬁcy,» ACCo?ding to .
Brereton‘ana Caspér‘(l981),v£he éssumption that aeféndaﬁté'
are less likely,t§ fécéive’harsherqsentéﬁées'by pleading '“
- guilty thaﬁ thQserébing to trial ﬁay hbtbe trﬁe..This >
statemént is baséd'qﬁVétudieévconductedih thrée Califofnié.:
counties.'
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. Studies conducted in Alaska (R

ubinstein & White, 1979)

. address the legal adjudication process in its entirety, =

' rather than the adjudication of specific legal charges. =

| Defendsnts residing in Alaska, according to Rubingtein and

, f:Whlte(l979) do not have the beneflt of the plea bargalnlngf!e’

‘“Ffproee8s; Rublnsteln and Whlte(l979) also 1ndlcate that thejﬁh;h”lﬁ'

”ldistriCtlattorneyfs Offide;investigatesjeaehfand’every'case.,_.’h

 from the initial filing of reports and complaint to

' (Rubinstein and White, 1979; Sudnow, 1964). If weak spots

' are present, Alaska's current policies direct the

moditication of the complains prior 5o inisially Filing

»’withlthé'céufﬁljlihiérprbééé; m;y,bé7gf}§f1¢ctlanio£f£hé:

: quest fer‘jhdlclal e#pedlehc?, howefef;faeishQWh‘hf Shdnewfl
,{‘(1965l ahleablhsteln and Whlte(1979l persohs affeetea tof:l‘
‘:ethelgreatest exteht ate these Whe are 1n the mlddle class
" iese poratns’oftn do not have the Flsanisl remourcss to

- chiais petvabe e e, Einte sl s

'vtehde?s;theﬁ;ihellélhle?fOrheeurtiappeihted eouhsel;;efhesel €$
':aéfeﬁdéhte,‘thefefote,areboften left 1h a dllemma.as ton‘
‘,?how’£¢,pi¢ad,;,‘fnh
AThejéfheeesbthatlls usedhtefaajheleate:dtiVihg ﬁhdef

’"lléﬁllMﬂk



- Kansas City research (Nitcher, 1984)

. normal crimes (Sudnow's, 1965) are évidenced mainly by =~




violations‘of‘the behai code'and ﬁhusithe lesser inclgded
,elemenﬁs are contained in numeroué violation. Suanw (1965)
addressés this issue by distinguishing between
“necessérily—included” lesser offénses, and “
,situationally—inc1uaed” lesser offenses. Of two offenses
designated in'the»pehai codé, the lesser ié considered fo
be that for‘whiéh.the léngthIOf requiféd incafceratioﬁ is
the shorter périOd ofvﬁime. .InciﬁSion reférs to the
relation'between two or more offenses. The neéessarily
included 1esSer offense is a’strictiyvlegal notion (Sudhow,
1965). Simply sﬁated:

"The test in this state of neceésarily included’

offense is simply that where an offense cannot be

committed withqut necessarily committing another
offense, the latter is a necessarily included
offense". ' '

Sudnow (1965) stated that the,distinction between
ﬁhese two terms is criticél as the former referred to the
"manner in‘whiéh the crime occurs", whereas the latter
related to "where‘fhe Crime occurs". These distinctions in
California allow fof plea bargaining to lesser offenses

(Sudnow, 1965) .

The Kansas City research (Nitcher, 1984) addressed the

22



issue of double jeopardy’as to pieas ofiguilty to alcohol
related reckless driVing or incidentélly“related offense to
driving under the influence. As With'éudnow's research
(1965), the legal definition Of thé éectiOn violated,
driving under the'inf1uence, as weli as ehtire criminal
process, created vast diSpariﬁiés in the legal field.

The Kansas research (Nitcher,.1984) seemed to reflect,
unlike Sudnow's research (Sudnow, 1965), the elements
contained within the driving under the influeﬁce and
reckless driving area are not "lesser included offenses".
This seems to be the cése as there is no element of alcohol
required in reckless driving, nor does the violation of
driving under the influence require specifically the
driving of a vehicle in a "willful or wanton disregard for
the safety of others" (Nitcher, 1984). Sudnow's (1965)
categorization of “normal crimes” as related to vehicle
code violations, specifically DUI and ARR, are not easily
distinguished. The alternatives, therefore, for plea
bargaining of offenses in the vehicle code to lesser
charges contained in the original complaint are not deemed
légally correct and thus are prohibited by law (Nitcher,
1984). With these discrepancies come additional factors
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. district attorney's filing procedures, and final

 California (Rubinstein &F

- process of ple

| the punishment.

| the issue of alcohol related reckless driving, the

elimination of plea bargaining, the reassessment of the =

~ adjudication procedures. The courts are saddled with

_ creating certain time limits for each type of violation and =

' the estimated processing time allotted from start (filing

_to finish (adjudication either by |

~ bargaining, defendant's individual attributes, and final

~ outcomes. The final adjudicated charge will reflect the =




severity of the sentence, and this may or may not be an

outcome of representation.
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'fChapter Three

Methodology

bverview

Overié three—monthbperiod from April 1, 1992, through
and inCluding June 36, 1992,'698 bérsoné'weré bobked into.
ﬁhe Riverside County Jail for driVing uhder,the inflﬁehCé.
A random sample was drawn from this iniﬁial‘booking
population using'ﬁen‘days Within eaéh‘given month, thué"
aliowing’for a non—biased number df Qeekdays and weekend
’days; .The sample inélﬁdéd:21 weekdayé>ahd niﬁevweekend
daYé, constitgting a normal month schedﬁled A random
sample was éhosen.rather than the enéiré popﬁlati@n due to
thé»inability“tosééure;éliffec5fds iﬁ é tiﬁeiy‘ménnef
.bécause of the number Qf'éompﬁtervopefatbrs‘aséignedto
various courtrooms. ‘ManYVVariéblés entéiied individuai
éase‘research; The lackvof_COmﬁutéfizatioﬁ forVSuch iteﬁs
as blood élcéhoi rééuigs:éndﬁfinancial status created.a
greétvinCréaée in thé proééssing #ime;‘ In‘additibn, each’
court éntry for each defendéﬁt reqﬁiréd a:sp¢cific compﬁter 
‘”inquir?{:_The£e wés ho access to uﬁabridged:c¢ﬁrt records.
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Sample Chaf%cteristids

The total pépulatién of 698 persons revealed the
following results by'gender:.79 feméle (11.3%) and 619 malé‘
(88.7%).'The sample group showed that 27 of the persons
booked (11.1%) were female and the'remaining 216 persons
booked (88.9%) were male. 'Thus,‘Within two-tenths: of a
percent,vthe sample and total populatiOn had the same
proportion of individuals based on gender.

. For ethnicity( the total‘population of arrestees had
309 Hispanic persons (44;3%); 81 black persons (11.6%), 272
white persons (39%) and 36 "other" persons (5.1%). When
comparing the total population against the random sample by
race, the‘following became evident. The random three mohth
sémple had 114 Hispanic persons (46.9%), 36 black persons
(14.8%) ,86 white persons (35.4%) and 7 "other" persons
(2.9%) .

:There were 157 persons of minority status and 86
persons who were nonfminority. This ihdicates that for
every white, or non-minority individual booked for driving
under the influence, two minority individuals were booked
- for the éame offense. During this Same period of time.the
sample revealed that.persons booked for violations of

27



_ driving under the influence, ranged in ages from 18 years =

 were for persons between the ages 21 to 45 (Table 3.1). =
:;“LThé.Samp1e in¢luded;thefih&e?éndehtﬁvariable»bf .

‘ géndéf/ which,was'not'éVélﬁaﬁedfagéinsﬁjthe]dépengent *255'”'ﬁ

~variables because the number of females was so small. The

':f; ﬁale/feﬁalé”pOpulé;iQﬁfbféékdeﬁ Was‘soméWhatvdifférehf.b§ “JT.

ethnicity (Table 3.2).




-} African American
Sl White

1 ;{ Other 3

Cf Male

N Warrants

T 3 “.Counsel

] 'anate :

1 Reduction to ARR -

“Hispanic"

= 'Gender

|~ Female -

fylxatl-\an_t i
. Guilty R
* “Not Gurlty

. ProPer (No Lawyer)
- Public -7

: ,rgm_@ggq
““Nome .o

~ Any Priors

) DUI Pnors

N ”Alcohol Related Reckless ARR

- No Reduction -
L Wrnts/Drsmrssals




Table 3.2

Total Population: Genger Percentages by Ethnicity

o , - Male Female
* African American 14.00% 6.60%
White 28.80% 2.50%
Hispanic | 44.40% S 1.20%

~ Other ‘ 1.70% ‘ 0.80%
. Totals 88.90% S 11.10%
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it appearé tnat the‘largésﬁimalé éthnic gfonpovaUi
offenderé are_Hispanic, wneréasntné.femalé’DUIfofenders
are mostly AfricannAneriCan. Thevsanple pOpulatiQn:wasbii"
ana1Yzed basedvnn:minorifystét&s/ethnicity rather'thén
génder(Figure 3.1). | |
Variables Studied

,Thebjudiéial procéss‘is initiated'When tne complaint‘
is-filed, and continues‘to the schednled arnaignment"plea,
pre-trial conference, trial settiémént conference, jury
‘trial andvsubsequent’convic;ion or dischérge. Data included
the defendantisfcounsel stétus/ whetner public defender,v‘
court appbinted private counsel, or privately retained
counsel, to ascertain if this choice influenced tne final
adjudication. The level of blood alcono1 was recorded to
see if this is a viable factof in‘sentenCing.

The dependent vériablé was tne séverity of punishment
as implemented by the court ordered sentence. The terms énd
conditions of the sentence can be a COmbination of the
several elements of the sentence. The adjudiéated charge
will determine the éeverity of the punishment received at
time of sentence subsequent to a con&ictinn or guilty plea.
Thus, the,severity-of punishment could include elements
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Figure 3.1
All DUI Cases By Ethnicity

African American - 36 (14.80%)

\ Hispanic - 114 (46.90%)

White - 86 (35.40%)
Other - 7 (2.90%)
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such as s‘highér fine, jail, probation, CalifOrnia‘driVer!s
license restrisﬁion, and/or an alcohol program for those
persons convicted of driving under the influencé. A
conviction or plea to.a‘leSSef chafgé‘of alsohol related
reckless driving revealed é 1esssr:degfes Qf punishment,
which included a lesser fine,vnrobation,.jail‘only if
requested to work off fine,.or alcohollprogram
participation only if specifically requested. Thsse terms
and conditions of sentence became a direct reflection of‘
the degree of severity imposed for a guilty piea or
conviction no driving under the influence, driving with a
blood alcohol level of .08% or greater, or alcohol-related
reckless driving. Specific judge assignment to the driving
under the influence courtroom is a factor only as to the
percentage of guilty Pleas taken at arfaignment Versus
entry of not guilty pleas. During the'period of the study
the Riverside Municipal Court assigned driving under the
influence cases to one main courtroom where the defendant
was arraigned. If the defendant wishsd to plead guilty at
arraignment without the benefit of representation, he/she
was able to do so. If the defendant pled not guilty, the
court would address counsel status, either grant or deny
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réquest for court appointed‘COunsel; ana cbﬁtinﬁé the
matter for pye—trial‘Canerencev(trial readiness‘
conferénce, or TRC) and jury trial. The caée could be

o adjﬁdicatedvany time in the fﬁtUré; Thus; there Was,ho one
judicial officer Qho would:take all»driﬁing under the
”iﬁflueﬁce pleas. MQst‘réquests for feduéed punishmeht WOuld
‘be by stiéulation between fhevparties, including the dis%

trict attorney, defendant, and/or counsel.

- The independent variables were as follows:

o Gender
* Age
L | Priors
° Adjﬁdicated Viélatién
® Race
o Ethnicity
\ ‘ " Blood Alcohoi Results
®  Counsel |

The cburt appearances frqm initialtarréignment and
‘plea to the.finéi édjudicationwere'énalyzed as to counsel
status,vbloodﬁalcohol results, adjudicated,charge; and
 Severity of punishment. These:results allowéd a
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determination of whether a lesser adjudiéated charge was
achieved by the'presence of counsel or whether counsel

representation really had no effect.
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' Chapter Four
'Analysis

For a‘threé’month period §4/1/92;é/30/92), 69é

~ individuals were bookéd:Within.Riverside County for DUI
violations. From thaﬁ‘tqtal populatiOn a random sampie of
243 individuals Was‘én?lyZed.lbf these individﬁals, 34.2%‘
(83) pled guilty‘at,arraighment,}3lf3% (76)‘plea ﬁot.QUilty '
at”arraignment,vand 54;6% (84)»eithér.had first appearance -
statﬁé of‘benCh Warrant (b/w)'or ﬁonfappearance at
subsequent hearingé. Theée,tﬁfee éétegories basiCélly :

" divided the rénaom popuiétiOn‘intQ.thirds. At.the‘tiﬁeof
booking;'data wasbdbtained fbr ﬁhé;totél.samplé;fpr
specifié Variables sUchvaé ra¢e,1a§e; bldod alcohol level
‘and booking chafgé'(sée Table,ﬁ;ii;i -

Persons apﬁééfing'at;arraignmeht‘wéfe ﬁhehfevaluated
further as to tyéé‘of cQunsél,véha:sﬁbSéquent.final
 sentence severity‘as Specified:in‘ﬁhétadjﬁdicatéd Charge.
The bfeakdoWn fbr‘ethnicity fefleétedrésults wﬂich, when
anélyzed, shOwed £t tQ be“ah iﬁpbrtantXVariable. Thejdatab
for ethnicitY/racé WefeTas‘foliow?:‘Whi£é 35.4%(8§); AA



14.8%(36), Hispanic 46.9%(114); and Other 2.9%(7). It was
at this point that the research branched off into the area
of ethnicity in addition4to race. The sample was divided
into.groups‘based on ethnicity‘as refiected by language,
because it appeared that a major factor in convictions
might be felated{to 1anguagevabi1ity. Two groups were used:
English as Primary Language (EPL) which contained members
of the English—speaking (White and African American popula—‘
tion), and English as Secondary Language group (ESL), which
contained members of the Hispanic‘and Other ethnic groups,
méstly Asian.

The criteriavfor.recoding the groups by EPL and'ESL
were as follows. Subjects who were placed in the ESL group
were persons who required an interpretér at all hearings.
Although this group mainly consisted gf those of Hisbanic
origin, there were aisb persons whd,requiredfinterpfetefs
for other languages. The ESL group cohtained‘lzl
individuals wiﬁh a breakdown gf 46.9% Hispanic and 2.9%
other,bfor a total of 49.8% of the éample. The balance of
122 persons were categofized as EPL. The breakdbwﬁ was
white) 35.4% and AA,.14.é%( for a total of 50.2%. Thﬁs, for:
these two groups, ﬁembership was apprgkimateiy equal.

37



.These new categories allowedﬂé.ﬁbre infdep£h'aﬁalysis,
of the'independent variableé of race and éthnicity against
the dependenﬁ_&ariables 6f édjudiCatediqharge, priors-and
”céuhsél. These dataallb&édtf;rfa Ehorough evaluation of
the reSulté. Collapsing‘and fécodingvtﬁé extralegal
Variables such aé récé and ethnicity, as well és the legal
factdrs such as typé va¢QuﬁSel'and priér court coﬁtaét,
allbWed>inéight into the levels of senténce severity and
how the fina1 out¢ome'c§uld be affécﬁed (Kingsnorth et al.,
 1989) . |

| Casés Were firsﬁ analyzed by gui1ty or‘notvguilty ‘
pieas at arraignmenft For the'totél‘sample 34.2%(83) pled
.guilty at affaignmen£ (sééjTabie'3.1).The diétribution~of
cases by type of pleé at‘arraighment is shown:in Figure
4.1.(Percenta§es are based on theitotél numbéf of 243
:vindividual cases.) More gﬁilty~piéés were entered by the
ESL group:‘21%(5i——48 Hispéhic; 3'bther); in contrast with
13.2%%32——13 AA,‘ié white),of,the‘EPL group pléading
i guilty. AithOugh thé iﬁitial'totai—sample‘breakd0wn waé
ibasically thesame;(:guilty‘34:2%}'not-guilty 31.3%),Vthé‘
effect of the extré—iégai factorrbeéame evident when subdi-
~viding the group‘by the laﬁguage Qariable; Opposite reéults'



1 were thained in the anaiYSis of not'guilty pleaS‘at
arraignﬁent. Twice as many of the EPL,groupbenteféd no£
"gﬁilty pleas:.20.6%(50-—38 whit¢; i2 A7), in conffast'with‘
_10.7%(26, all Hispanic) of thé EéL gfoup pleading‘ﬁdt
‘guiltykaigure;4.l).- | | o

The greater number of persons pleading guiity within
the ESL grdup may be indicati&é_ of a lesser degreé of
‘legal sophistiéation thaniﬁembers of;the EPL group. In
addition, these resuits‘may be indicativeof-iower,socid—
economic status and/or less prior court contact by ESL
individuals. |

The greater percentage of ESL individuals pléading
guilty at arraigﬁment versus EPL individuals ultimately
created a higher degfee of sentence sevefity because, in
essence, by procedure ESL individuals admittea guilt
without complete understanding andiknowledge of their legal
rights, the truevmeaning of their blood results (alcéhol
lével, drugs; refusal)vaﬂd/or the codevsectionbcharged.
Thus, a larger‘number of ESLvindividuals had pfior DUI

sentences (Table 4.1).
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Figure 4.1
Status At Arraignment By ESL/EPL

Guilty (N=83)

'EPL-32 (38.60%)

ESL-51 (61.40%)

Not Guilty (N=76)

ESL-26 (34.20%)

EPL-50 (65.80%)

Warrants (N=84)

EPL-40 (47.60%)
ESL-44 (52.40%)
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EPL

Africanv American
White

ESL :

Hispanic .
- Other-

Table 41

o Pnor Offenses ofAII Kinds (N-243) |

None_‘ o Other

‘vaur"nber “Percent’ " Number Percent :
221 860% . .~ - 6 2.50%
51 - ‘2,_1‘,(_)_,0% L 12°.490%

81 3330% 7 . 2.90%

5. 210% . 0 0

-~ oul
“Number’

9

2

2

Percent

. 3.70%

9.50% |

10.70%

0.80%

EPL is English as Primary Language. T
ESL is English as Secondary Language " *
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As stated earlier,'the shift'between the>percentage of 
individuals pleadiﬁg guilty versus not guilty withih the
EPL and ESL groups may be aetermined by theirilegai
sophistication associated with prior court contact and/or
funds available to hire their own attorney. The level of
socio-economic status may be indicative of counsel status;
Kingsnorth et al.(l§89) notes that socio-economic status is
"...a surrogate variable for social class”.

The County of Riverside has guidelines for determining
who is eligible for public defender/court appointed counsel
appointment. Therefore, many ESL persons who are not found
"indigent" by the guidelines are not eligible for court ap-
pointed representation. However, these individuals are not
positioned within the higher socio-economic group (monetary
assets) whose members are able to retain their own
attorney, and they often lack knowledge of their right to
request representation at time of arraignment. These
individuals, therefore, represent themselvee, largely to
their detriment. The degree of legal sophistication appears
to have an initial detrimental effect on persons pleading
guilty at arraignment. By law they receive the most severe
sentences as they plead guilty to the more severe charge.
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 This process then enhances future problems, as individuals

. now have priors and receive harsh sentences later if

Violations;for;the same;éodé<8édtibh91odcur;WAt“this point,

tﬁerlegal'sophisticatidﬁ is:difééfiyiféfleétiVéfbf{ﬁhég’

 language status of EPL versus ESL, as the EPL members have =

begun to understand the legal process, wheress, the ESL
| indiviousls still maintain their tendency to plead guilty
-aS ¢ﬁé?§ed_atﬂai£é;ghﬁeﬁt.‘ o | T
"ééonbmic»Statué éé”§??i:?§i?‘high:dééféé ¢fiie§a1 SQphisti;f{‘ 
Catién:.ihé:ﬁSL gr¢u5;55d5 S§meWﬁ5£'sﬁaiié¥,pé?¢ehea§e\éff'~

. DUI priorsl 11 .5% (28___ Hispanic 26, Otherz) ) versuSEPL’ o

' 13;2% (32{fAA 9)“White:23). The efféct;extré—legalfféétbré  7 o

vhadioﬁ thé‘fiﬁalJSénténce'éévéfity.beCame'more;éVidént whén f
it was found that the ESL group (mainly Hispanics) had

~ almost as many DUI priors as both ethnic groups in the EPL.

. Thus, if the sample had been divided by race rather than

L = ]_anguagl'-_e,' theHlSpanlc memberS Wouldhavedramatlcally
~ increased the percentage of persons with DUI priors (see

3’v;ia51é?4;;)¢ fg}:ﬂj~

h»;éiéo;fWhilé”ESL:indiViduals;hadia?léigérinu@bef of*ﬁUIfﬁF_‘

~ priors, they also had fewer priors of "other" type, or




other types of prior‘offensés, with ESL 2.9%(7) veréus EPL
7;4%‘(18 -AA 6, white 12). This may be a refleqtion of a
lower degree of legal sophistication, as the vast majority
 of ESL individuals plead guilty at arraigpment, thﬁs
qreating a ﬁUI prior when the possibility exists‘that
defandant wouid not have legally been found*guilty. In
additioh, it indicates ﬁhat the majofity of ESL subjects
_obtained court contaét by alcohol and/or drug violations.

Data analyzed by Blood levels seemed to validate the
theory that extralegal facfors do play a role in the final
dutCOme of’adjudicated.charge, which is indicated by the
-.degree of sentence severity;'This was evident mainly in the
lower blood alcohol levels for ESL defendants.'The EPL and
ESLrgroﬁps containéd basically the same number of
xindividuals,‘but the results were noﬁiceably different.

In the EPL group with low (.08%) blood alcohol level

29%(4) were adjﬁdicated aszchargedb(AA—z, White—zi, and the
ESL within the same blood level percentage, 44.4% (4 His—
panic/other) were adjudicated aé charged. Howevef, when
’senténce severity shifted to a lesser senteﬁce for Althol;
related reckless driving, tha levels réVefsed and thé VEPL‘
-_subjects increaéed to 42.8%(6+—AA 2, White.é)vand'ESL weré
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only‘22.2% (2 Hispanic/other) .

Thus, there is more 1ikelihood»that a white defendaht
with a low bloéd‘alcohol level will receive a lesser
sentence than eithernthe AA'defendant, or the ESL subjects
consisting of Hispanic/other individualsg. As addressed
earlier, there were bonly 7 "éther" subjects in the ESL
group of 121 individuals. (see.Tablé‘B.l)

Thé other blood alcohol le?él‘reflected similar‘
reSults. It.ié noteworthy thaf in the céﬁegory of "drugs,
refusal and unknown" minority individuals were adjudicated
as charged while two whité mémbers of the‘EPL group
received a lesser sentencé'of alcohol-related reckless\(
Table 4.2). These results, when coupled with the variable
of counsel and plea at arraignment, indicated that the
trend to plead guilty>at arraignment by members of ESL and
minority membérs df the EPL group appeéred to be based on |
extralegal factors. These factbrs’appeared ﬁo precipitate
the more severe Sentence (i.e., there was no specific

knowledge of the possible decision)
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1 . As Charged

. As Charged

Table 4 2

Dlstrlbutlon of Adjud|cated Charge For EPL and ESL Groups By BA Level

Low-.08% . AfanAmerica’  Whie - Hispanic/Other

“Alcohol Related Reckless-' o
Warrants/Dismissals -
' Subtotals . . 5. - R
GroupTotaIs:‘-* R 7 9.

= NN
coco.hr\)

- .09% - 10%
" As Charged :
Alcohol Related Reckless
Warrants/Dismissals
' Subtotals - _ _
Group Totals:: o200

v o N

. 11% - High

As Charged i

Alcohol Related Reckless : o S o

Warrantlelsmrssals R 10 - 22
Subtotals - 42 T2
Group Totals = 55 T2

32 5

- .
wone @

b. Drugs,Refusal Unk -

. Alcohol Related Reckless‘ :
Warrants/Dismissals ' 1. N 11

‘ Subtotals - _ 21 e 2T
‘GroupTotals 33 - . . 2T

Nlho oo
=N
-

EPL: (Engllsh anary Language) contalns Afrlcan Amerlcan and Whlte B
ESL (Engllsh Secondary Language) contams Hlspamc and Other - =



Chapter Five

Summary and Conclusions

O#erview

The Riverside study was an examination of persons
booked into Riverside County Jail for DUI and/or a
combination of DUI and other violations.

From a total pdpulation of 698 persons, a random
sample of 243 persons was followedvintensely from the
initial date of arrest, through arraignment or non-
appearance, further hearings, and final court adjudicatidn.
The individuais were followed from the initial examination
period (April 1, 1992 through June 30, 1992) and continuing
through June 30, 1993, to determine if persons who
initially went to warrant for non-appearance were subse-

quently adjudicated by other than warrant status.

Summary

This study was conducted to test three hypotheses
specific to the relationship between legal sophistication

and reduced sentences in case of driving under the
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' influenée of alcohdl;-The queStibns_weréf,do,perSohs with =

'less legal sophistication tend to plead guilty at arraign- =~

" ment a»nd.. thus recelveharsher ﬂ sentences?Is legal
,:répresentafioﬁ;a‘fégtor;ihfpleading aﬁd'pUﬁiShmenﬁ,:and11 : wv
‘doeéférioffcéuft con£a¢£ affe¢t aééisidéé_té éleaa:gﬁiity}f“
:atzarraigﬁmént?’AﬁéiYQié?ofrthe$¢ défa¢Iéd‘téﬁhé1 i"a 
_ideﬁtificaﬁiqh df'adaiﬁiOﬁél'féctéréifelétéd‘fo‘outéQﬁe in>‘
chuft;;itIWASIfouﬁd;#hgtilégal»sophiétiéatibnWas‘related  U.

" to minority status, and an additional hypothesis was

v.devéiopeé: This:hjp§§ﬁ§$is;is'ﬁhét péréQﬂS:oﬁ:miﬁori£y f; 
,gtétﬁsf épecifically”ériﬁary iangﬁaéeﬁjéfe:victim§v¢f:

-discrimiﬁé£i§n in ééﬁééhéing;' B

’ Wﬁé£ aﬁélyzihg7#ﬁe é&di;ioﬁal 5ypothesis, these dété;

o reVeéled_#hét[“primé;?,léﬁéﬁége?}was;iﬁdéed én iﬁportéﬁtv
"vériable}'Thé?st@a§;§ﬁéﬁéd tﬂét.aitﬁough;iﬁdividuéls 

failing'Withih th§5ﬁiﬁ§ri£¥>Status15f Af?ican;Ame?ican:(AA)

‘Were 1es;‘likély thén whités:£Ogobﬁainié¥1¢ssér‘sehtenée;“

persoﬁS:witﬁ:é-lapguaéeﬂﬁér£ief seéﬁédf£§-obtain;a iargéf(

-pérgénﬁageféfiﬂérshéitééﬁtences:bveféi;: ﬁorfthévﬁﬁrpésés -
.0f £he Riv¢£éiaé;étudy,thé'raciai groupé we£e run -
'indiVidﬁally éﬁd thengréééaiculatéd by p%iha%leanguage és,"

follows: English Prinary Language (SPL) containing Ah and



white, and English Secondary Language (ESL) containing
“Hispanic and other. The EPL aﬁd ESL.groups were basically
the same numericaliy. The EPL had 122 individuals,ahd,the<.
ESL had 121 individuals. Whén analyzing‘the.fype éf"l
repiesentation, the gioup bfeakdowns were also similar
(Figure 5.l:and Figure 5.2). Invaddition , as seen in
Figure S.i and Figure 5.2, data refleCEs'that EPL
individﬁals were less likely‘to répresent themselves. When
subdividing the EPL data aé to African American and white

~ the results were as foliows: 18%(12) of thé African
American individuals were gfanted the public
defender,l.é%(z) retained private counsel, and 9.8% (12
proceeded in pro per. The white individuals had a somewhat
different outcome, with 32%(39) public‘defender; 11.5%(14)
private counsel, and 27.1%(33) in pro'pér (Figure 5.3). The
individuals being granted the public defender were SO%(61),
and private counsel lévels were 13.1%(16). The largest |
percentage of the EPL group were white at 70.6%(86) aﬁd
African Américan 29.4%(36) .The ESL groﬁp was'mainly
Hispanic. For purpoSes of this‘study, the ESL group in
Figure 5.2 is désignated Hispanic/other.'The breakdown as
to representation showed that 42.1%(51) were granted the
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Figure 5.1

| Type of Representation - EPL Group (N=122)

Private Counsel -16 (13.1%)

In Pro Per-45 (36.9%)

Public Defender -61 (50.0%)

Figure 5.2

Type of Representation - ESL Group (N=121)

Private Counsel-11 (9.1%)

In Pro Per-59 (48.8%) (
Public Defender-51 (42.1%)
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Figure 5.3
Type of Representation By Client Race: EPL Group
(N=122)

African American (N=36)

Private Counsel-2 (5.4%)
In Pro Per-12 (33.3%) ]

Public Defender-22 (61.2%)

White (N=86)

Private Counsel-14 (16.3%)
In Pro Per-33 (38.4%)

Public Defender-39 (45.3%)
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public defender, 9.1%(11) retained private counsel, and
48.8%(59) proceeded in pro per. These figures were evident
as the majority of ESL individuals plead guilty at
arraignment, thus not‘requiring counsel.

These results subsequently established the anticipated
effects of ext}alegal factors, specifically language and
legal sophistication, on fhe final sentence severity.. The
guilty piea automatically removed the opportunity to
receive a lesser sentence;.and prevented the further
exercise of the individual’s legal rights. The language
barrier appeared to affect the individual’s degrée of legal
sophistication by preventing the individual from fully‘
comprehending his/her legal rights. Conversely, a larger
percentage 20.6%(50) of the EPL subjects plead not guilty
at arraignment, and only 10.7%(26) of the ESL plead not
guilty (see Figure 4.1). The decision to plead guilty
versus not guilty at arraignment could have been an outcome

of either socio-economic status or legal sophistication.

Bi-county Analysis

A study conducted by Kingsnorth et al., (1989), in
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Sacramento dealt with the impact of legislative reform on
the role of legal and extralegal variables. The Sacramento
study sontained mainly white individuals 77.2%, African
American 8.4%, Hispanic 12.2%, other 2.2%. The Riverside
study contained mainly Hispanic individuals, 46.9%, white,
35.4%, African American,l1l4.8%, and others,2.9% (Table
5.1) . The ethnic/minority status differences may be
indicative of the variations between the two studies and
their final outcomes. The percentages of individuals in the
Sacramento study having legal representation 55.3% were
similar to the Rivsrside study, which was 57.2%. The varia-
tipns became evident when looking at the type of
representation. When addressing the variable of
representation, as shown in Table 5.1, the Sacramento study
conducted by Kingsnorth et al. (1989) and the Riverside
study conducted in 1992 had similar percentages of
individuals proceeding in pro per : Sacramento, 44.7%, and
Riverside, 43.8%. In adéition ts the larger percentage of
white individuals in the Sacramento study, there was a
correspondingly larger percentage of privately retained
counsel. When addressing public defender appointment
percentages between the two studies, the data showed a
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~ Table 5.1

_ _Comparati\)e Distribution: Riverside and Sacramento Studies

R RIVERSIDE -~ SACRAMENTO
- Race/Ethnicity _ o o S

EPL  Number Percent = Number Percent
'White . 8 . 364 1503 772 .

African American 36 148 - . 163 84 |

* Hispanic 414 49 238 122 |
Other B 7 29 - 43 - 22

~Counsel : : S :
- ProPer = . 104 43.8 - 926 . 447
Private : 27 111 595 287 ]
P/D or Apptd - 112 46.1 o 5017 - 242 .

3 Other , v 0 0 IR 49 24




larger percentage of public'defendér'appointment in the
Riverside study. This may have been a result of Riverside’s
larger percentage of minority subjecté, specifically,
Hispanic. These differences may also have been feflective
of the degrees of the subjects’ socio-economic status

and/or subjects’ légal sophistication

Conclusion

The Riverside study included both legal and extralegal
factors. Variables such as gender, ethnicity, race, primary
language, initial booking charge, plea at arraignment,
blood alcohol level, priors, and adjudicated charge were
analyzed and subsequently collapsed to obtain specific
results. The initial hypothesis was that minorities, more
often than not, receive harsher senténces from lack of
legal sophistication and anticipated lower economic status.
Without knowledge or financial means, individuals would not
be able to pursue their legal alternatives. Thus, the
possibility to ultimately receive a lesser sentence or
reduced charge is eliminated by lack of options pursued.

The Riverside study determined that primary language
was a more relevant factor in affecting sentence severity
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than meré minority status. Persons with Eﬁglish Secondary
Language were more likely to plead gﬁilty at arraignment
than individuals;for Which.ﬁnglish Primary Languége (see
Figure 4.1).
| The data ultiméfély determinéd thatlextralegal factors.
did affectvsentence severiﬁy as seen in Table 4.2 . In
addition, the‘minority sﬁatus.did affect the final outcome
bf plea‘tovavlesser chargé. Of the entife group (243),
mindrity/non—English spéékiné individuals received a larger
percentage of more Severe;‘plea"of guilty as'chargéd,
sentences than the minority/EngliSh spéaking individuals.
The white, non—minoritY/English speaking iﬁdividuals
received the 1argest percentage‘of less severe sentences,
basically obtained by the plea-bargain précess to a 1es§er
charge of ARR. fhéée resﬁiﬁs wefe obtained most
predominantly in fhe “ Low - .08%” and “ Drugs, Refusal,
Unknown” blood alcohoi levels as noted ih.Table 4.2 The
~white EPL individuéls.received more ARR‘dispositions and a
larger percentage of repfesentation.

The research showed, at least in this study, that
extralegal factors such as language and ethnicity when
combined with minority status do affect the legal process
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and:the»ﬁltihate‘deéféé?of §éﬁ€endé‘éévéfi£y ﬁpOn finél' 
adjudication. The outcome was obtained by the degree to
whiéh inaividuals h§§e ﬁhé Eﬁéw1¢dgé_éﬁaféééétsbﬁovpursﬁew
their legélvrights,‘ 3:> | \ .
The’RiVérsidé‘findiﬁgé as‘to>ex£ralégal'factéré-such'
aglrace;:génder, and agé}wefeihagreemén£ Qith>the_
‘ Saérament6>stqdy cbﬁduéﬁéd.by KingsnOrth}ef_al!{(i989).
Kingsﬁérth'et‘al,)(1989)'f0ﬁndthaﬁ exﬁralégal‘féctoré.éuch
as raée) §éndef, and agé did not.piay\a*Vitai role’in>
minority subjects recéiViﬁé a_héishef sehtence. HoWever;
the_Séérémenfo sﬁudyiwas:conduqted.onvleéal and extralegal
-factors-With emphasis on court seﬁtencing‘practices,vwhile
the‘Rivefside étudy déalt hore»with the individﬁalsf‘degree
of‘iegal Sdphistication aﬂd pursuance of the legal optiénsv;
‘avéilablé.iln addition, the Riverside study fouhd ﬁhat‘the
extralegéi.féctor of Pfimareranguage appeared to ‘have a
major effect oﬁ'the individual’s abilitytoﬁnderstaﬁd-his
legal rights; fuliy utiiize his.lega1 options; and‘possibly:’
receive a lésservéenteﬁce; ' | . S .
.The‘érea of the‘effécts_of extralegal factors is
contfoversial}‘As wiﬁhallreseérch,the»demdgrébhics of
" the data—gathering aréa and subjectpopﬁlétiqn,.and the
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issues analyzed, will ultimétely affect the final outcome.
Thisvappeared evident in thé’research conducted in
Riverside. After éxéensive analysis, the RiVerside study
showed that,}based on data available, the extralegal factor

of Primary Language was an important consideration in an

individual’s obtaining a lesser sentence.
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